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Executive Summary

American democracy is being eroded, and one of its most important safeguards is being
dismantled in plain sight.

Prosecutors are among the most powerful actors in American government. They decide who
is investigated, who is charged, and how the coercive weight of the state is brought to bear
against individuals. Because of this power, independent prosecutors have long served as a
firewall against the political abuse of the justice system. They check the powerful. They enforce
accountability. They are one of the few institutional actors positioned to resist both government
overreach and popular demands for punishment. When prosecutors lose their independence,
democracy loses a critical line of defense.

That firewall is burning.

Over the past decade, a clear and dangerous pattern has emerged: the mechanisms designed
to hold prosecutors accountable have been repurposed to punish them for lawful policy
choices. What began as state-level backlash against reform-oriented prosecutors — executive
suspen-sions, legislative preemption, impeachment attempts, and organized recall
campaigns — has escalated into a coordinated, multi-level assault on prosecutorial
independence itself. Today, that assault has reached the federal government, where the
Trump Administration has fired U.S. Attorneys, directed the Department of Justice to
pursue political enemies, and launched federal investigations targeting locally elected
prosecutors who exercise independent judgment.

Why This Matters Now

When scholars recently compiled 12 markers of democratic erosion — including
defying courts and persecuting political opponents — they found the United States
had regressed on all 12. Prosecutorial independence was not among the markers
tracked. It should be.

Critically, this threat predates Donald Trump and transcends partisan lines. Some of the same
politicians who now decry the weaponization of law enforcement helped normalize the very
tactics now deployed at national scale. Democrats who used executive power to override
progressive prosecutors, and Republicans who built the architecture of preemption laws,
together set the stage for the current crisis. The erosion of prosecutorial independence did
not begin as a constitutional catastrophe — it began as a political convenience. What was once
aberrational has become systematic. The consequences are severe. When prosecutors cannot
exercise independent judgment:

* Criminal law becomes a political weapon, deployable against opponents.

* Local democratic choices are overridden by state and federal actors with
ideological agendas.

* The checks that prevent the consolidation of coercive power are dismantled.

+ Communities — particularly communities of color — lose the ability to elect prosecutors
who reflect their values and priorities.

* Federal power is consolidated in ways that undermine both federalism and the separation
of powers.
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This is not a story about progressive versus conservative prosecution. It is a story about
whether democracy can survive the politicization of law enforcement at every level of govern-
ment. The decentralized structure of American prosecution — with most chief prosecutors
locally elected — is not an accident; it is a core democratic feature intended to prevent
the concentration of coercive power. Attacks on that structure are attacks on democracy itself.

This report documents the origins and acceleration of this trend, charts its progression from
state-level preemption to federal interference, and argues that policymakers, funders, scholars,
and civil society must treat attacks on prosecutorial independence as what they are: attacks
on democracy. It concludes with a set of near-term and structural recommendations — specific,
actionable, and cross-ideological — to interrupt this slide before it becomes irreversible.

The Core Argument

Prosecutorial independence is not a professional privilege or a partisan preference.
It is a foundational democratic safeguard — essential to the rule of law, the integrity of
elections, and the preservation of self-governance. Addressing the crisis requires
renewed commitment to structural protections, clear standards, and a recognition across
the political spectrum that the independence of prosecutors is inseparable from the
independence of democracy itself.

Introduction

The prosecutor is undoubtedly the most powerful actor in our criminal justice system.! While
popular culture makes much of the adversarial nature of prosecutors, judges, defense lawyers,
witnesses, and more, the reality is that the vast majority of cases do not make it to trial.?
Instead, many of the decisions about if and how a case will move forward are made by the
prosecutor, typically out of public view (although it is worth noting that reform prosecutors
have higher standards on transparency).® Prosecutors will decide internally on details of a
plea deal, whether to charge a crime, which crimes to charge, whether to request bail, and what
sentence to recommend.*

Despite the secrecy of the decision-making process, the outcomes of prosecution decisions
are very public, and the impacts are profound. In ordinary cases, individuals charged with a
crime are extremely likely to plead guilty and be saddled with a criminal record.® With high-
profile cases in the public eye, the mere fact of charging can impact an individual's life forever.®

Those indictment choices can also have important political consequences. A prosecutor can
announce an investigation, present an indictment, or speak publicly about the evidence in a case
that implicates a political opponent.” If done unethically, prosecutorial actions can tip an election,
intimidate would-be political actors, and otherwise undermine free and democratic society.

Because of this tremendous power and the opacity of the process, our laws and norms have
recognized the importance of prosecutorial independence, imposing restraints on prosecutors
and other actors who might influence them. Prosecutors traditionally limit their involvement
in partisan politics and are expected to avoid even the appearance of external influence.
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The American Bar Association (ABA) and state
laws provide special ethical guidelines for
prosecutors: for example, requiring that pros-
ecutors charge only when there is probable
cause and safeguard the constitutional rights
of the accused.® Moreover, many prosecutors
follow more stringent guidelines and will not
endorse elected officials or take leadership
roles in political organizations.®

Likewise, norms and laws seek to limit the
influence of outside actors on prosecutors. In
the United States, almost all state attorneys
general and the vast majority of local prose-
cutors are elected, not appointed like police
chiefs. The U.S. Department of Justice (DOJ),
where the President appoints the Attorney
General, adopted a range of rules to prevent
improper political conduct, including avoiding
conduct that might influence an election
(sometimes known as the "60-day rule"),
extensive rules regarding communication
between the President and DOJ, and special
requirements when investigating a member
of Congress.™

Though imperfect, these laws and norms have,
for many decades, insulated prosecutors from
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partisan politics and protected democratic
norms under the rule of law.

This report will outline why prosecutorial
independence is so essential to democracy
and discuss the types of prosecutorial inde-
pendence under attack. It will then illustrate
the way these attacks have manifested over
the past decade at the local, state, and federal
levels, and what the consequences of such
attacks are for U.S. democracy. The report
will demonstrate that attacks on prosecuto-
rial independence did not start with President
Trump. Rather, the undermining of prosecu-
tors began with politicians who disagreed
with local prosecutors over policy decisions,
felt pressure to act, and sought ways to curb
their independence, sanction them, or remove
them from office entirely. Some of those same
politicians who now rail against the White
House's abuse of democratic norms inadver-
tently set the stage for the current wide-scale
erosion of prosecutorial independence.™

The report will conclude by sounding the alarm
on this threat, which has often been overlooked
by scholars of democracy and advocates, and
by providing recommendations to protect the




independence of prosecutors moving forward.
There must be codification of certain prose-
cutorial “norms"” into actual law and higher,
nonpartisan standards for the removal of
public officials or any intervention in their
offices. Fundamentally, politicians and the
wider public must see attacks on prosecut-
orial independence as an attack on our
democracy and place them within the wider
crisis that the country now faces. What makes
this crisis distinctive — and what this report
demonstrates — is that it was normalized by
actors on both sides of the aisle, long before
it became a national emergency.

Part 1:
The Importance of Prosecutorial
Independence for Democracy

The role of a prosecutor in the justice system
is both widely recognized and misunderstood.
In its most common understanding, the
prosecutor faces off against the defense in a
trial and tries to secure a guilty verdict against
someone accused of a crime. In reality, the
role of a prosecutor is more all-encompassing
and less adversarial. A prosecutor's role can
begin even prior to a person's arrest by police,
with police and prosecutors often working
closely on investigations — including choosing
whom to “target” — so that police can ensure
that a case will be successful when brought
to court.™

In the case of an arrest, a person is brought
to the police station, where they are booked.
In these initial moments, prosecutors are
often asked to review the case for legal
validity within the first 24 hours. While it varies
by state, most people then receive a bail
hearing where a prosecutor recommends to
a judge whether a person should be held un-
til their trial, or, if they are to be released, what
restrictions should be imposed — a certain
amount of money to be paid for release,
electronic monitoring, release without having
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to pay, etc.”® The prosecutor often decides
after further investigation whether or not
to charge an individual. If they do charge,
the prosecutor may work with the person's
defense counsel on a plea agreement, with
the prosecutor often dictating terms that are
then presented to a judge as a fait accompli.
Ninety-seven percent of criminal cases are
resolved by plea. That means the prosecutor —
not the jury or the judge — is effectively the
decision-maker in nearly every criminal case
in America.™

This gives prosecutors substantial leverage
over a person as they seek to avoid a trial by
promising a lengthier sentence should the
case go to court. The plea offer need not only
include a sentence, but can also include
myriad conditions, such as parole/probation,
drug tests, certain programming, orders to
stay away from certain locations, and more.’®
And while the prosecutor plays a role in the
unlikely event a case does go to trial, they
also continue to play a pivotal role after the
conviction, arguing during appeals and often
weighing in on any early release, such as
parole. Because prosecutors heavily influence
outcomes in the overwhelming majority of
cases, their discretion can function as a sub-
stitute for adjudication — making ethical inde-
pendence essential to democratic legitimacy.

Not only do the decisions made by prosecutors
impact the liberties of individuals, but they
can also powerfully impact public perception.
Simply announcing charges can affect a per-
son's friendships, family relationships, career
prospects, and — in the case of politicians
— electoral viability.’® State and national bodies
governing prosecutors have imposed strong
ethical guidelines instructing prosecutors to
employ charging restraint, recognizing the
profound impact of simply being charged with
acrime."”

This immense power has also meant that
prosecutors have viewed their prosecutorial




| B il
1§

pROTLCT
PHILLY™S

Philadelphla District
Attornoy'a Offico

The prosecutor “is the representative not of an ordinary litigant, but of a sovereignty whose
obligation to govern impartially is as compelling as its obligation to govern at all; and whose
interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice
shall be done.” -U.S. Supreme Court, Berger v. United States

independence as key to their role. Amid all the
competing audiences — politicians, the media,
the public — they must serve as "Ministers of
Justice" and be free from political, partisan,
or people pressure.”® This was underscored
by the U.S. Supreme Court in Berger v. United
States (1935), when the Court noted that
the prosecutor “is the representative not of
an ordinary litigant, but of a sovereignty whose
obligation to govern impartially is as compel-
ling as its obligation to govern at all; and whose
interest, therefore, in a criminal prosecution
is not that it shall win a case, but that justice
shall be done."’ The Court's framing reflects
a democratic principle: that state power must
be exercised with restraint, proportionality, and
fidelity to the public interest — not factional or
political advantage.

The American Bar Association Criminal Justice
Standards for the Prosecution Function
describes the role of the prosecutor as "an
administrator of justice, a zealous advocate,
and an officer of the court ... [who] serves the
public interest.. by pursuing appropriate
criminal charges of appropriate severity, and
by exercising discretion to not pursue criminal
charges in appropriate circumstances. The
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prosecutor should seek to protect the innocent
and convict the guilty, consider the interests
of victims and witnesses, and respect the
constitutional and legal rights of all persons,
including suspects and defendants."?

What makes a prosecutor important within a
democratic framework is that they serve as a
check on power. If a person who makes the law
also breaks the law, then prosecutors step in to
ensure accountability. Because they are one of
the few actors who have such power, they are
often keen to be seen as outside of traditional
politics, knowing that they cannot get too
comfortable with politicians who they one day
may investigate. They can also prevent the
justice system itself from being weaponized
against political opponents. In moments of
political polarization, prosecutors are often the
last institutional actors positioned to resist
both government overreach and popular
demands for punishment. This is one of the
reasons that most of the nation's 2,300 chief
prosecutors are elected, not appointed.”
They are not beholden to a governor or a
mayor; they are beholden to the public that
elects them. Their judge and their jury is
democracy itself. This decentralization is not




accidental — it is a core feature of American
democracy designed to prevent the concentra-
tion of coercive power.

In 45 of 50 states, local jurisdictions elect their
own prosecutors. These are local officials with
local constituencies, tasked with enforcing
state law consistent with local resources and
priorities. They are often seen as points of
reference on matters of public safety and
corruption. They have a huge political influence,
not least because many elected officials started
off their careers as prosecutors. In many cities
and towns, the prosecutor is a household name,
alongside the mayor or the governor in terms
of public profile and media
presence. Unlike their state
or federal counterparts,
local prosecutors can be
involved in any aspect of
the criminal code, ranging
in seriousness from public
intoxication to homicide.

Over the vyears, much
has been said about the
necessity of courts being
independent and judges
being free from political pressure.?? The same
is true of prosecutors because of their power
and quasi-judicial role, and because — as noted
— so few cases actually make it to court, leav-
ing prosecutors at times in the role of judge
and jury.?

It is worth bearing in mind that not every country
has the same system for prosecutors. Indeed,
the U.S. is an outlier because of the election
of local prosecutors, known as District Attor-
neys, State's Attorneys, County Attorneys, or
Prosecuting Attorneys. In France, prosecutors
are part of the judiciary, and judges investigate
cases.?* In the United Kingdom, prosecutors
can also switch roles and essentially become
public defenders.?®> Comparatively, prosecutors
in the U.S. have tremendous power, are
generally beholden to the electorate, serve
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Prosecutors are not beholden to
a governor or a mayor; they are
beholden to the public that elects
them. Their judge and their jury

is democracy itself. This
decentralization is not accidental
— itis a core feature of American
democracy designed to prevent the
concentration of coercive power.

as an important check on power, and ensure
equal application of the law. They can thus be
considered a key component of U.S. democracy
as the primary — and often only — actor empow-
ered to bring criminal charges before the courts.

Part 2:
Prosecutorial Discretion Framework
— Democracy Demands Discretion

It is important to distinguish between “pros-
ecutorial independence” and “prosecutorial
discretion." Prosecutorial independence is the
structural separation from the executive that
givestheroleindependence
for decision-making pur-
poses, whereas prosecuto-
rial discretion is the power
to choose which cases to
bring and which policies to
enact. As we shall see, op-
ponents of prosecutors use
disagreement with discre-
tionary choices as a pretext
to destroy a prosecutor's
independence. Increasingly,
opponents of reform-orien
ted prosecutors collapse these concepts in-
tentionally, treating disagreement with discre-
tionary decisions as justification to eliminate
independence altogether. This tactic transforms
political disagreement into structural punish-
ment — and undermines democratic checks on
executive power.

In exploring prosecutorial discretion, we know
that prosecutors wield this power in the con-
text of individual cases. They have power from
arrest to sentencing recommendations, and
beyond, and are obligated to evaluate cases
based on the evidence and the law. Individual-
ized justice is not merely a professional norm
— it is a democratic safeguard. Without discre-
tion, criminal law would operate mechanically,
imposing uniform punishment without regard
to context, culpability, or proportionality.




In McCleskey v. Kemp (1987), the U.S. Supreme
Court noted, "The capacity of prosecutorial
discretion to provide individualized justice is
firmly entrenched in American law."2?¢ To fulfill
that obligation, prosecutors must be free from
case-specific interference from other branches
of government, which would replace legal
judgment with political will — precisely what
the separation of powers is meant to prevent.

A second way in which prosecutorial discretion
is manifested is via the development and
implementation of policy. Prosecutors are often
elected on policy platforms that outline what
they will do once they are in office?” A
prosecutor may decide to have a policy where
nobody charged with gun possession is allowed
to be released pretrial. Another prosecutor
may decide to decline to hold people without
bail for simple drug possession.® Some
policies can underpin programs, whereby a

Individualized justice is not merely a
professional norm — it is a democratic
safeguard. Without discretion, criminal

law would operate mechanically, imposing
uniform punishment without regard to
context, culpability, or proportionality.

specific approach to a specific offense
dictates the outcome, e.g. people with drug
use issues may be directed to a drug court
program. Policy is often negotiated with other
government entities and actors; indeed, good
public service demands some coordination
between overlapping systems. When voters
elect a prosecutor on a stated policy platform,
they are exercising democratic control over the
enforcement of criminal law. Undermining a
prosecutor's ability to implement those policies
nullifies that democratic choice.

A third area of prosecutorial discretion is in
resources and focus. Prosecutors' offices have
limited resources and must make decisions
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about the allocation of time, energy, and
material resources to prioritize issues they see
as most important for the community.? For
example, a prosecutor may decide that their
jurisdiction would benefit from an enhanced
focus on crimes against elderly people or wage
theft and thus devote more office resources to
the prosecution of such offenses. This area also
includes discretion related to staffing. Pros-
ecutors have discretion over who is hired to
work in their office — especially at a leadership
level — and can therefore make specific choices
like hiring a former public defender to manage
exonerations or hiring a former police officer to
run their police accountability work.?® Again, a
consequence of prosecutorial independence
is the ability to be insulated from external
politicians influencing personnel decisions.
Political interference in staffing or resource
allocation is a classic method of institutional
capture. Preserving prosecutorial discretion
in these areas protects offices from becoming
instruments of partisan enforcement. This is
important for all public servants, but for
prosecutors, who have a monopoly over
charging and conviction, the need is even
greater to insulate them from outside influence.

Part 3:
State vs. Local Conflict: The
Undermining of Elected Prosecutors

a) The Myth of Individualized Enforcement

The use of prosecutorial discretion — individual
case and/or policy choices — is not new.
Rather, what is new — and what has led to
much of the current backlash — is how prose-
cutorial discretion is being used by progressive
prosecutors. In a 2025 paper, Justin Murray
notes that use of discretion has always been
common among prosecutors, but it has often
benefited those in power. Murray cites cate-
gorical, widespread, and systemic non-pros-
ecution of vice crimes, lynching, and financial
crimes. Murray notes that a key difference




between that and progres-
sive prosecutor policies is
that the former benefited
the wealthy and those in
power, so it went unchal-
lenged, whereas the latter
benefit working class
communities of color and are thus ripe for
attack by those in power who do not wish to
level the playing field.®' By the same token,
traditional prosecutors tend to have policies
that are informal and opaque, whereas the
progressive policies are formal and transparent
and emphasize fairness, making them vul-
nerable to attack. The backlash against
progressive prosecutorial discretion is not
about the existence of discretion, but about
who benefits from it.

b) Oversight of Prosecutors — Watching
the Watcher

Even though local prosecutors are typically
elected by and accountable to voters, there have
long been mechanisms to remove them from
office, just as with any elected official. Given
the longstanding importance of prosecutorial
independence, the bar for removal has tradi-
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When voters elect a
prosecutor on a stated policy
platform, they are exercising
democratic control over the
enforcement of criminal law.
Undermining a prosecutor's

ability to implement those policies

nullifies that democratic choice.

tionally been set very high
and is often the result of
the local prosecutor being
convicted of a crime. For
example, in 2007, Mike
Nifong was disbarred and
removed from office as the
District Attorney of Durham County, N.C., due to
his unethical conduct during the Duke lacrosse
case.®? In 2017, Contra Costa County, Calif.,
District Attorney Mark Peterson was automati-
cally removed from office following his convic-
tion for misuse of campaign finances.*® Others
have resigned when evidence of serious mis-
conduct came to light and their removal was
likely. Recognizing the importance of this over-
sight function, the ABA supports “appropriate
oversight of prosecutors suspected of being
mentally or physically unfit or who engage in
‘gross deviation' from professional norms."3*

Legitimate oversight of prosecutors has a
clear and historically consistent profile. It is
triggered by evidence of criminal misconduct,
demonstrated incapacity, or gross deviation
from professional norms — not disagreement
with policy choices. It is conducted by an
independent body with no direct political stake




in the outcome and subject to procedural
protections including notice, an opportunity to
respond, and meaningful judicial review. And
it is applied consistently, regardless of the
ideology of the prosecutor or the party in
power. The Nifong and Peterson cases illus-
trate this standard: both involved documented,
serious misconduct unrelated to policy; both
resulted in removal through established legal
processes; and neither required the interven-
tion of elected officials with competing political
interests. This is the standard against which
the actions documented in this report must
be measured. What follows is not a record of
appropriate oversight. It is a record of that
standard being systematically abandoned.

In recent years, across states and political
contexts, mechanisms originally designed
for accountability are being repurposed to
discipline elected prosecutors for lawful dis-
cretionary decisions. This shift represents a
fundamental break from democratic norms and
threatens the decentralization and separation
of power that undergirds the American justice
system. What follows is not
a collection of isolated con-
troversies, but a coherent
national trend.

about the existence of discretion,
but about who benefits from it.

c) Rise of the Progressive
Prosecutor Movement

Over the past decade, the bar for intervention
became a lot lower as a response to the rise
of the “progressive prosecutor” movement in
the mid-2010s.%® Criminal justice reform advo-
cates began to succeed in electing prosecutors
who had a vision for the office that departed
from the status quo. Elected prosecutors such
as Kim Foxx in Cook County, Ill., Larry Krasner
in Philadelphia, Marilyn Mosby in Baltimore
City, George Gascon in San Francisco and Los
Angeles, and Chesa Boudin in San Francisco

— to name a few — implemented policies
where they used their discretion to decline to
prosecute certain minor offenses, held police
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The backlash against progressive
prosecutorial discretion is not

accountable for misconduct, overturned wrong-
ful convictions, reduced racial disparities, and
more.® Some offices introduced declination
policies, whereby they would decline to prose-
cute certain categories of crime, rationalizing
that such offenses had contributed to inequities
in the justice system. For example, upon taking
office in 2018, Larry Krasner issued a memo
with the justification that, “These policies are
an effort to end mass incarceration and bring
balance back to sentencing."*’

d) The Undermining Begins

In 2017, Orlando State Attorney Aramis Ayala
decided upon taking office that she was not
going to seek the death penalty. Soon after,
Florida Governor Rick Scott took the extraordi-
nary and unprecedented measure of removing
Ayala from any cases that could result in the
death penalty and reassigning those cases
to other local prosecutors, a move that was
upheld in court.® Ayala's discretion over
individual cases and policy was undermined
by the governor's actions simply because he
disagreed with her policy.
This action did not correct
misconduct or illegality; it
nullified a democratically
expressed policy choice.

Krasner's moves, including
the aforementioned memo,
sparked fierce criticism from conservatives.®
In 2019, the Pennsylvania state legislature
passed a law that gave authority to then-state
Attorney General Josh Shapiro to prosecute
certain firearms violations in Philadelphia — but
nowhere else in the state.*° The bill was passed
by a Republican-led state legislature — which
had claimed Krasner was “soft-on-crime" since
he took office — and signed by a Democratic
governor. The move meant that if Krasner
declined to prosecute or diverted a firearms
case, police could take the same case to the
AG's office. Despite the bill being pushed by
Josh Shapiro, his office stated that they would




not use the law to “go around" Larry Krasner.
Nonetheless, an opening salvo against Kras-
ner's discretion had been fired. In 2023, the
state legislature passed another law giving
a special prosecutor jurisdiction over crimes
committed only on Philadelphia's public
transit system.*'

These efforts to undermine local prosecutors
spread to Maryland, where Republican Gov-
ernor Larry Hogan requested that Democratic
Attorney General Brian Frosh use his authority
to prosecute cases in Baltimore City, after
Hogan claimed that Baltimore City State's
Attorney Marilyn Mosby was not sufficiently
tough on guns and drugs in the city.*? While
Hogan produced no evidence to back his
claim, Mosby produced data showing that
her conviction rate was no different than her
predecessors and that there was no evidence
she was soft on guns or drug offenses.** None-
theless, Frosh expressed support for Hogan's
move, although the idea was ultimately shut
down by the state legislature.

In these examples, we see two early indicators
of a trend where “progressive prosecutors"”
were accused of being “soft-on-crime” — that is
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to say, pursuing a different policy approach
— and therefore, the state decided to step in,
undermine them, or remove their authority to
prosecute certain cases and designate it to
another actor. Both Krasner and Mosby high-
lighted how fundamentally undemocratic it
was to be elected to prosecute certain crimes
and to limit the harms of the system on public
safety, especially for Black communities,
and then have that authority removed by
external forces.

Back in Florida, Governor Ron DeSantis
doubled down on his predecessor Rick Scott's
approach. Under the Florida constitution, the
governor has the power to suspend certain
elected officials — including local prosecutors —
for malfeasance, misfeasance, neglect of duty,
incompetence, permanent inability to perform
official duties, or commission of a felony.*
Notably, this suspension power is broad-
er than most states and allows action before
any criminal conviction or formal disciplinary
proceedings. After the reversal of Roe v. Wade
in 2022, Tampa's elected prosecutor Andrew
Warren signed a letter with other local prose-
cutors stating that he would use his discretion
to not prosecute abortion-related offenses.




DeSantis seized on the letter — and other reform
policies Warren had implemented — as a pretext
to remove Warren and handpick his replace-
ment.*> Warren subsequently lost his court
battle to be reinstated.*®

A few years later, DeSantis would repeat the
same move against another progressive pros-
ecutor, Monique Worrell. Worrell had taken over
from Aramis Ayala, demonstrating that the
voters of Orlando continued to support a
reform approach to prosecution. Yet rumors
that DeSantis planned to oust Worrell swirled
for months, and in August 2023, he removed
her from office citing — without evidence —
“neglect of duty and incompetence."*’ DeSantis
installed an ally in her stead, yet just over a
year later, Worrell ran again and handily won
election to her old position. These removals
demonstrate how executive suspension powers
can be repurposed into tools of ideological
discipline.

e) State Preemption Efforts

These interventions marked a turning point.
No longer limited to extraordinary executive
actions, state legislatures began codifying
mechanisms to override, discipline, or remove
certain prosecutors for policy decisions alone.
While legislatures are a core part of the demo-
cratic process, these measures raise important
qguestions about the balance between state-
wide authority and local democratic choice.
Prosecutors are typically elected by local
constituencies to reflect community priorities
around public safety, resource allocation, and
justice. When state-level actors intervene to
reverse those local electoral decisions, partic-
ularly absent clear misconduct, it effectively
nullifies the will of the voters. This shift from
ad hoc retaliation to structural preemption
represents a significant escalation, not simply
in policymaking, but also in the reallocation
of democratic authority away from local
communities.
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As DeSantis relied on existing state law to
remove Warren and Worrell, a number of state
legislatures across the country suddenly began
passing laws to enable the removal of pros-
ecutors, even giving themselves the power to
investigate, impeach, and remove officials. Such
efforts — known as preemption because they
preempt the power of local officials — became
increasingly common after 2020.

Fourteen states have recently placed limits on
prosecutorial independence, according to the
latest report from Local Solutions Support Cen-
ter and Public Rights Project.*® Of note, even
states that do not have a progressive prosecu-
tor have enacted such laws, demonstrating the
extent to which animosity toward progressive
prosecutors has become a cause célebre of
the right.

State preemption of prosecutorial discretion
represents a vertical consolidation of coercive
power. While intervention from higher levels
of government has historically been essential
to correct local injustices — particularly in the
civil rights context — these new mechanisms
operate differently. Rather than expanding
protections or remedying rights violations, they
often constrain the ability of locally elected
prosecutors to make policy judgments about
resource allocation, public safety, and fairness.
When used to override local policy decisions
absent misconduct or constitutional violations,
this consolidation can reduce accountability,
concentrate power, and limit the flexibility
needed to respond to community-specific
conditions.

There are examples of preemption from all
across the country, a selection of which are
outlined below.

In Philadelphia, Larry Krasner faced years of
investigation and litigation by Republicans
in the state legislature, who even impeached
him, though the case was eventually dismissed




by the state Supreme Court.*® In Memphis,
prosecutor Steve Mulroy continues to face
down attempts to remove him.%°

In Georgia, the state passed a law creating an
independent commission — the Prosecuting
Attorneys Qualifications Commission — that
has the power to remove elected prosecutors
from office. A motivating factor for the Georgia
law was District Attorney Fani Willis' attempted
prosecution of Donald Trump, as was then-
Athens District Attorney Deborah Gonzalez,
who had disputes with the governor.5' %2
Not only does the law allow removal, but it
also bans running for election for 10 years
afterwards.

lowa passed legislation that allows the attorney
general to take over any criminal case without a
request from the responsible county attorney.5?
In 2023, Texas passed a law that defined any
blanket declination policy by a district attorney
as misconduct and enabled any resident to file
suit for removal.5* These laws convert criminal
enforcement from a locally accountable
function into a centralized political instrument.

There are also examples of attorneys general
taking over cases from local prosecutors
without request and generally interfering in the
duties of the local office. Often this action is
initiated by Democrats against other Demo-
crats, such as in 2023, when Gov. Tim Walz —
a year away from being the vice presidential
candidate — removed a case from local Coun-
ty Attorney Mary Moriarty and gave it to
Attorney General Keith Ellison, after victim
concerns about the leniency of a plea deal %

Meanwhile, in California, two elected prosecu-
tors — District Attorneys Chesa Boudin of San
Francisco and Pamela Price of Alameda County
— were removed via the recall process, while
Los Angeles District Attorney George Gascon
survived two recall attempts. While recalls are
not undemocratic, in these cases, proponents
spent massive amounts of money — often from
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right-wing or dark money sources — to oust
democratically elected prosecutors simply
because they disagreed with their policy
and case decisions, particularly those that
were meant to reduce incarceration.®® Policy
disagreements are what regularly scheduled
elections are for.

The following chart illustrates the breadth, form,
and normalization of these state-level efforts
to strip local prosecutors of independence for
policy reasons rather than misconduct.

Taken together, these examples of preemption
represent a coordinated national shift — not
a collection of local disputes — in which the
mechanisms of democratic accountability have
been turned into instruments of ideological
enforcement.




EXAMPLES OF PROSECUTOR PREEMPTION EFFORTS

STATE TYPE OF ACTION STATUS SUMMARY OF ACTION

Florida

Georgia

lowa

Mississippi

Missouri

Pennsylvania

Texas
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Executive action
(governor suspension
of elected prosecutor)

Legislation creating a
statewide commission
to discipline/remove
prosecutors

Legislation to allow
the state attorney
general to override
local prosecutor
decisions

Legislation establishing
special courts with state-
appointed prosecutors
for certain jurisdictions
(e.g., Capitol Complex)

Other actions: special
prosecutor arrangements
or pressure leading to
resignations

Legislative attempts
to strip DA of certain
jurisdiction

“Rogue prosecutor”
law allowing removal/
petitions against
DAs who decline
prosecution

Enacted
(2022-23)

Enacted
(Senate Bill 92, 2023;
Senate Bill 332, 2024;
Senate Bill 605, 2026)

Enacted
(Senate File 514,
2023)

Enacted
(Senate Bill 140,
2023)

Mixed
(ended with
resignation

in 2023)

Enacted
(Act 40, 2023)

Enacted
(HB 17, 2023)

The governor removed reform-
minded State Attorney Andrew
Warren — who declined certain
prosecutions — a use of executive
power to override local prosecutorial
discretion. He later removed another

progressive, Monique Worrell.

Created a Prosecuting Attorneys
Qualifications Commission (PAQC)
that can remove district attorneys

for “willful and persistent failure”

or refusal to prosecute
certain offenses.

Allows the state AG to
intervene in a county attorney's
prosecution of any crime even
if they don't request help.

Removes local prosecutor authority
in those jurisdictions — instead
cases are handled by prosecutors
appointed by the state AG or other
state actors.

In St. Louis, pressure and legal action
contributed to the resignation of a
reform-oriented Circuit Attorney after
state-level attempts to remove her or
challenge her discretion.

For crimes on public transit only
in Philadelphia, the state law
grants exclusive jurisdiction to a
state-appointed or state-controlled
prosecutor instead of the locally
elected DA.

Empowers courts (or petitioners)

to seek removal of a prosecutor

for declining to prosecute certain
categories of crime.




Part 4:
Federal-Level Erosion of
Prosecutorial Independence

Once the punishment of lawful prosecutorial
discretion became normalized at the state
level, the same logic migrated upward. The
erosion of prosecutorial independence did
not stop at state lines — it reached the federal
government itself.

a) Presidential Pressure on the Department
of Justice

Once political actors normalized the punish-
ment of local prosecutors for lawful discretion,
it was inevitable that the same logic would
be applied at the federal level. However, even
prior to President Trump, we saw one clear
instance of this during the administration of
President George W. Bush.

In 2006, the DOJ requested the resignation of
nine U.S. Attorneys. This caused shockwaves
at the time because U.S. Attorneys, while sub-
ject to presidential appointment, are Senate-
approved and party to the “blue-slip” process,
whereby each U.S. Attorney must be approved
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by both Senators from the state they will take
office in.5” While a new administration typically
changes all U.S. Attorneys, to do so during
the second term raised concerns. The firings
led to accusations that the Bush Admin-
istration had exacted political retribution
because of the U.S. Attorneys' investigation
of political corruption among elected Repub-
licans. A subsequent Inspector General report
found the dismissal process to be “arbitrary”
and “fundamentally flawed," noting that it
“raised doubts about the integrity of Depart-
ment prosecution decisions."®® At the time, the
incident was treated as aberrational. In retro-
spect, it foreshadowed a broader erosion of
norms protecting prosecutorial independence.

b) President Trump's Abuse of
Prosecutorial Independence

President Trump's first term did not have
seismic impacts on prosecutorial independence
compared to his second, but it would not be
without incident. In his first term, he publicly
called for the prosecutions of a range of his
political enemies: Peter Strzok, Hillary Clinton,
Andrew McCabe, and more.®*® He also called
on the DOJ to reduce its sentencing recomm-
endation for his ally Roger Stone.®®




In his second term, Trump has ramped up
attacks on prosecutorial independence in
myriad ways, including:

* Direct public and private pressure on the DOJ
to investigate and charge his political enemies,
including former FBI Director James Comey,
New York Attorney General Letitia James,
former Federal Reserve Chair Jerome Powell,
and Senator Adam Schiff.®!

* Political firings of U.S. Attorneys and DOJ
officials who refused to comply with presi-
dential demands (e.g., firing or demanding
resignations of federal prosecutors who did
not believe the evidence warranted charging
Comey or dropping charges against then-
New York Mayor Eric Adams).52

* Firing or demoting prosecutors as retribution
for involvement in prior cases (e.g., Russia
election interference investigations, January 6
insurrection participant cases, investigations
into Trump for document mishandling and his
role in January 6).%°

To date, the organization Protect Democracy
has tracked 22 arrests, investigations, or pros-
ecutions by the Trump Administration that it
deems “political."®* All this has led many to see
Trump's weaponization of the DOJ against his
enemies as a true crisis for democracy.

c) Federal-Level Erosion: DOJ Pressure on
Local Prosecutors

Federal pressure on local prosecutors collaps-
es federalism, democratic accountability, and
prosecutorial independence in a single move.
The Trump Administration has not limited itself
to attacks on federal prosecutors. Indeed, a
key part of Project 2025 was the removal of
certain local prosecutors who did not adhere
to the administration's values:

“Where warranted and proper under federal
law, initiate legal action against local officials—
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including  District  Attorneys—who  deny
American citizens the ‘equal protection of
the laws' by refusing to prosecute criminal
offenses in their jurisdictions. This holds true
particularly for jurisdictions that refuse to
enforce the law against criminals based on
the Left's favored defining characteristics of
the would-be offender (race, so-called gender
identity, sexual orientation, etc.) or other politi-
cal considerations (e.g., immigration status).”®

This language explicitly reframes prosecutorial
discretion as a civil rights violation when it
conflicts with federal political priorities.

The first Trump Administration also threatened
progressive prosecutors, albeit on a smaller
scale. DOJ used the grants process and the
threat of losing federal funding to try and
push cities and prosecutors to enforce federal
immigration laws. In a 2019 speech, Attorney
General Bill Barr attacked progressive
prosecutors who “style themselves as ‘social
justice' reformers."%®

The current administration has gone further.
Hennepin County, Minn. Attorney Mary Moriarty
provoked the ire of conservative pundits when
her office diverted the case of a person accused
of setting fire to Teslas in Minneapolis.®
A short time later, the DOJ Civil Rights Division
announced it was investigating Moriarty and
her office over a policy to consider “racial
identity” in prosecutorial decision-making.®®
Local Progress — an organization that supports
local elected officials — made the connection:

“The Trump Administration's recently launched
investigation into Moriarty's office is a cal-
culated, politically-motivated, and unlawful
attack on democracy and governing power of
duly elected local elected officials. As a network
of more than 1,600 local leaders nationwide,
we are deeply concerned that the Trump
Administration is weaponizing its power to
erode local control. Let's be clear. this
investigation is not just an attack on one bold




prosecutor, it is a calculated attempt by the
Trump Administration to undermine and strip
power from all local elected officials who
are fighting back against its harmful agenda."®®

Trump congressional allies have also sought
to undermine progressive prosecutors. In
November 2025, House Judiciary Chairman
Jim Jordan opened an investigation into
Parisa Dehghani-Tafti, the Commonwealth's
Attorney for Arlington County and the City
of Falls Church, Va., over her decisions during
an investigation into alleged threats against
Stephen Miller, White House Deputy Chief
of Staff for Policy.”® The Fairfax County
Commonwealth's  Attorney was brought
before the House Judiciary Committee to
testifyafter right-wing claims that his
policies on immigration have led to murders.”
These are not isolated investigations. They
are a coordinated federal strategy to use
congressional and executive power to
override the democratic choices of local
voters — and they follow the same playbook
that state legislatures have been running for
a decade.
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Part 5:
A Roadmap for Protecting
Prosecutorial Independence

The following recommendations are directed
at Congress, state legislators, the judiciary, bar
associations, voters, media, and the broader
democracy community. They are organized in
two tiers: actions that can be taken immediately
within existing authority followed by structural
reforms requiring new law or constitutional
action. Both are necessary. Near-term actions
build political will and legal infrastructure;
structural reforms create protections that
endure beyond any single administration.

These recommendations are not partisan. They
rest on principles that unite conservatives,
federalists, libertarians, and progressives:
decentralized power, local democratic account-
ability, separation of powers, and the protection
of individual liberty from government over-
reach. Attacks on prosecutorial independence
threaten all these values, regardless of which
party is doing the attacking.




TIER 1: NEAR-TERM ACTIONS

Actions within existing authority — no new legislation required

1. Establish and Apply Consistent, Nonpartisan Standards for Intervention

The absence of clear standards for when intervention in prosecutorial decisions is legitimate
has enabled abuse across party lines. Attorneys general, bar associations, and professional
bodies should adopt and publish explicit guidelines distinguishing lawful oversight from political
interference — and apply them without regard to the ideology of the prosecutor targeted.

AUDIENCE ACTION

State Adopt and publish formal guidelines specifying the threshold
Attorneys required before intervening in a locally elected prosecutor's cases
General — limited to documented misconduct, incapacity, or constitutional

violation, not policy disagreement.

State & Issue formal ethics opinions clarifying that policy disagreement

National Bar alone does not constitute misconduct, neglect of duty, or grounds

Associations for bar discipline, and that using bar complaint mechanisms to
harass prosecutors for lawful discretionary choices is itself a
misuse of the disciplinary process.

Both Political Publicly commit to opposing state and federal intervention in local

Parties prosecutorial decisions absent clear misconduct — and hold their

own officials accountable to that standard, not just the opposition’s.

2. Recognize Attacks on Prosecutors as Democratic Erosion

Democratic backsliding frameworks — used by scholars, media, and civil society to track the health
of U.S. democracy — have systematically omitted prosecutorial independence as an indicator. That
gap must be closed. The politicization of prosecution belongs alongside judicial interference and
executive overreach as a recognized marker of democratic decline.

AUDIENCE ACTION

Democracy Incorporate prosecutorial independence as a formal
Scholars & indicator in democratic health indices and backsliding
Researchers research, alongside existing metrics for judicial indepen-

dence, press freedom, and separation of powers.
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AUDIENCE ACTION

Media & Cover attacks on locally elected prosecutors as democracy
Editorial stories, not merely criminal justice stories, and apply the
Boards same scrutiny to politically-motivated removals regardless
of the prosecutor's ideology or the party initiating
the removal.
Civil Society Treat prosecutorial independence as a standing democracy
& Advocacy issue — not a reactive one — and connect state-level pre-
Organizations emption to the broader pattern of democratic erosion at the
federal level.

3. Build Cross-ldeological Opposition to Prosecutorial Preemption

Attacks on prosecutorial independence have succeeded in part because they have been framed as
partisan disputes. A durable defense requires a coalition that cannot be dismissed as ideological —
one that includes conservative federalists, libertarians, and civil libertarians alongside progressive
advocates. The argument for local prosecutorial independence is, at its core, an argument against
the consolidation of coercive power, and it should be made on those terms.

AUDIENCE ACTION

Conservative Apply federalism and anti-consolidation principles
& Libertarian consistently: oppose state and federal preemption of
Organizations locally elected prosecutors on the same grounds used

to oppose other forms of top-down overreach of local
democratic governance.

Voters & Local Treat attempts to remove or override locally elected

Communities prosecutors for policy reasons as a form of voter
suppression — an override of the democratic choices
made at the ballot box — and organize accordingly.

Fund prosecutorial independence as a core democracy
Philanthropic and rule-of-law issue, not a subcategory of criminal justice
Community reform, with grantmaking that supports legal defense,

public education, and cross-ideological coalition work.
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4. Support Legal Defense of Prosecutors Facing Politically Motivated Removal

Prosecutors facing politically motivated removal or interference currently lack organized legal
support. Existing pro-democracy legal organizations should treat these cases as a priority, both
for the immediate protection they provide and for the legal precedents they create.

AUDIENCE ACTION

Pro-Democracy Prioritize prosecutorial independence cases — including

Legal Organizations removal challenges, preemption litigation, and federal
interference claims — as a core area of litigation and
develop model legal arguments and amicus infrastructure
for rapid deployment.

Law Schools Establish prosecutorial independence as a recognized area

& Legal Clinics of constitutional and administrative law scholarship and
clinic work, building the legal talent pipeline and analytical
frameworks needed for sustained litigation.

State & Federal Apply meaningful scrutiny to removal proceedings that

Courts lack misconduct findings and distinguish between
legitimate accountability mechanisms and the use of
legal process to punish lawful discretionary decisions.

TIER 2: STRUCTURAL REFORMS

Legislative, constitutional, and institutional changes for durable protection

Near-term actions are essential but insufficient. The mechanisms of erosion documented in this
report — broad executive suspension powers, preemption statutes, federal funding coercion, and
the normalization of politically-motivated removal — require statutory and structural responses.
The following reforms are concrete, legally grounded, and achievable with the political will to
pursue them.

5. Congress: Codify DOJ Independence Protections into Law

Decades of Justice Department norms preventing presidential interference in prosecutorial
decisions have proven insufficient. Norms without enforcement mechanisms are suggestions.
Congress must convert the most critical protections into enforceable statute, with oversight

mechanisms that survive changes in administration.
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AUDIENCE ACTION

Congress Enact legislation establishing statutory protections for federal
prosecutors, including a prohibition on presidential direction
of specific charging or investigation decisions, with enforce-
ment via an independent DOJ Inspector General reporting
directly to Congress.

Congress Make the DOJ Inspector General fully independent by
statute, with its own appropriation, subpoena authority,
and direct congressional reporting — insulated from
executive interference.

Congress Codify the 60-day rule and White House communication
restrictions as law, with penalties for violation including
mandatory congressional notification and independent review.

Prohibit conditioning of federal criminal justice grants —
Congress including funds from the Byrne Justice Assistance Grant
(JAG) and the Office of Community Oriented Policing Services
(COPS) — on local prosecutorial charging decisions, declina-
tion policies, or immigration enforcement cooperation, with
penalties for federal officials who use grants as coercion.

6. Congress: Protect Local Prosecutors from Federal Interference

The Trump Administration's direct targeting of locally elected prosecutors — through DOJ
investigations, congressional subpoenas, and public intimidation — is an unprecedented assault
on federalism. Congress must establish clear limits on federal authority to interfere with locally
elected officials exercising lawful discretion.

AUDIENCE ACTION

Congress Enact legislation clarifying that federal civil rights statutes
do not authorize DOJ investigation or prosecution of local
prosecutors for lawful declination policies absent specific,
documented evidence of discriminatory intent applied to
individual cases — not general policy choices.

Congress Establish clear limits on congressional subpoena authority
directed at locally elected prosecutors, requiring a threshold
showing of federal jurisdiction and relevance before
subpoenas may be issued.
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AUDIENCE ACTION

Congress Conduct oversight hearings on political interference in
federal and local prosecution and establish a permanent
mechanism for tracking and reporting on executive branch
attempts to direct prosecutorial decisions.

7. State Legislatures: Establish Higher, Nonpartisan Removal Standards

State removal and suspension mechanisms have been the primary vehicle for politically-motivated
attacks on prosecutors. The current patchwork — from Florida's broad executive suspension power
to Georgia's newly created removal commission — reflects the absence of principled national
standards. State legislatures should reform these mechanisms to require genuine misconduct

findings, not policy disagreements.

AUDIENCE ACTION

State Reform removal statutes to require that suspension or

Legislatures removal of an elected prosecutor be based on a formal
finding of criminal misconduct, incapacity, or gross devia-
tion from professional norms — not policy disagreement —
made by an independent body with no direct political stake
in the outcome.

State Require due process protections in all removal proceed-
Legislatures ings, including advance notice of charges, an opportunity to
respond, a formal hearing, and meaningful judicial review.
State Repeal or significantly narrow “rogue prosecutor” laws —
Legislatures such as Texas HB 17 and Georgia SB 92 — that authorize

removal or discipline based on declination policies or other
lawful exercises of prosecutorial discretion.

8. State Legislatures: Repeal Preemption Laws That Override Local
Democratic Choices

State preemption laws have converted criminal enforcement from a locally accountable function
into a centralized political instrument. These laws do not increase public safety or improve ac-
countability — they override voter choice and consolidate coercive power. They should be repealed.
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AUDIENCE ACTION

State Repeal statutes that allow state attorneys general to take

Legislatures over local cases without request based on policy disagree-
ment rather than documented misconduct or constitutional
violation.

State Repeal or reform special prosecutor arrangements that

Legislatures remove jurisdiction from locally elected prosecutors for

specific jurisdictions or offense categories based on
politics rather than demonstrated need.

State Enact affirmative protections for local prosecutorial

Legislatures independence, establishing that state intervention is
permissible only upon a threshold showing of misconduct,
constitutional violation, or clear legal error — not
ideological disagreement.

9. All Levels of Government: Protect the Funding Architecture of Local Justice

Funding coercion has become a favored tool for pressuring locally elected prosecutors into
political compliance. Protecting operating budgets from politically-motivated manipulation
is essential to preserving the independence that local election is designed to guarantee.

AUDIENCE ACTION

Congress Amend federal criminal justice grant programs to explicitly
prohibit conditioning awards on prosecutorial charging
decisions, declination policies, or enforcement priorities,
with independent enforcement and penalties for misuse.

State Enact provisions prohibiting state legislatures or
Legislatures executives from withholding operating funds from
a county or district attorney's office based on policy
disagreement — funding decisions must be based
on budget criteria, not political compliance.

Voters Scrutinize attempts to reduce or eliminate a prosecutor's
& County office's budget in the aftermath of political disputes and
Governments recognize funding manipulation as a form of political

retaliation against democratically elected officials.
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10. The Democracy Community: Embed Prosecutorial Independence in Democratic
Governance Frameworks

The most important long-term structural change is recognition — by democracy scholars, funders,
advocates, and the public — that prosecutorial independence is a core component of democratic
governance, not a criminal justice subspecialty. Without that recognition, the other structural
reforms lack the political infrastructure to be enacted or sustained.

AUDIENCE ACTION

Democracy Formally incorporate prosecutorial independence into estab-
Researchers lished democratic health frameworks, including Freedom House,
& Scholars V-Dem, and the Economist Intelligence Unit Democracy Index,

using the documented evidence of systematic erosion in this
report as a basis.

State & Adopt formal resolutions and policy statements connecting
National Bar prosecutorial independence to judicial independence as
Associations co-equal democratic safeguards and commit institutional

resources to active defense of both.

Philanthropy Treat prosecutorial independence as a democracy and rule-of-
law funding priority — not a subcategory of criminal justice —
supporting litigation, legal scholarship, public education, and
the coalition infrastructure needed for structural reform.

THE STANDARD FOR ACTION

It is not too late to interrupt the slide. The cost of inaction is visible in the cases docu-
mented here. The roadmap for action is clear. Protecting prosecutorial independence
is one of the most concrete and critical paths available to those who want to defend
American democracy — and it requires a response equal to the scale of the threat.
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CONCLUSION — A NOTE OF URGENCY

Prosecutorial independence is not a professional privilege — it is a democratic necessity. It is a
cornerstone of the rule of law in modern U.S. democracy. Yet the convergence of federal political
interference and state legislative preemption has created a crisis for American justice.

The tactics documented in this report — executive suspensions, legislative preemption, federal
investigations of local officials, congressional harassment, funding coercion — did not emerge fully
formed. They were normalized incrementally, often by actors who did not intend to set the prece-
dents they created. Reversing that normalization requires the same incremental, cross-ideological,
institutionally grounded effort that created it. The difference is that those who created the problem
were not trying to preserve democracy. Those who must reverse it are.

Democracies rarely collapse all at once. They erode when exceptions become precedents, when
retaliation becomes governance, and when the institutions designed to resist consolidation are
captured one by one. The question is whether Congress, state legislators, the bar, the media, the
democracy community, and the public will treat prosecutorial independence as the democratic
necessity this report demonstrates it to be.

The roadmap laid out above is not aspirational — it is urgent.
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